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“In view of that fack, and of the number of the authorities available. 1
do not fhink 1 avisable 1o attempt any detailed review of the vanous
cases, but 1 shall content my self with stating succinetly the various
propositions which 1 fhink are deducible from fhe decisions wiich

rank as authoritatve:

1- Though fhe parties 10 2 contract who use fhe words penalty of

Niguidated damages many prima facie be supposed to mean what
hey say, yetthe expression vsed 1s not conclusive. The court trust

Reported in Current Law Reports, Volume 2. At page 169. *
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find out whether the payment stipulated is in truth a penalty of
ligudated damages. This doctrine may be said to be found DASSIM
n nearly every case.

2- The essence of a pemalty is a payment of money stiplated as in
terrorem of the offending party; the essence of hapidated damages
1S 2 genaime convenanted pre-estimate of damage: (Clyde-bank
FEngineering Company v. Castaneda, ubi sup.).

3- The question whether a sum stipulated is penalty or iguidated
damages 153 question of construction to be decided upon the terms
and nherent circumstances of each particular contract, odged of
as al the time of the making of the contrack, not as at the fime of
he breach: Ypublic Works Commissioners v. Bl (oot sup.) and
Webster v. Bosanguet (Wbl sap)).

4- To assist this task of construction various tests have been
suggested, which, 1 applicable to the case under consideration,
may prove helpful or even conclugive. Such are:

3) Tt will be held 1o be penalty if the sum stipulated for is extray AgANt
an unconscionable in amount in comparsion with the greatest loss
which could coneeivably be proved to have followed from the
breach — ustration given by Lord Halsbury in the Clydebank
case.

1) It will be held 1o be penalty if the breach consists only innot
paying 2 sum of money, an the sum stipulated is a sum arater than
the sum which ought 1o have been paid: (Kemble v.Yarten, 6
Bing, 141). This, though one of the most ancient instances, is tuly
3 corrolary 1o the lawst test. Whether it had its historical origin in
the doctrine of the common law that, when A promised to PayBa
sum of money on 2 certain day and did not do 50, B could only
tecover the sum  which, in certain cases, nterest, but could never
recover forher damages for non-timeous payment, or whether it
Wwas a survival of the time when equity reformed unconscionable
bergains woerely because fhey were unconscionable a subject
which much exercised Jessel, MR, in Walls v. Smith 471,.7T.
Rep. 389, 21 Ch. Div. 243) is probably more interesting than
material.
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¢) There 1s 2 presumption (but no MOrE) that it 1s penalty when “a
single Wmp sum is made payabe by way of compensation on the
occurence of one ot mote of all of several events, some of which
may occasion serious and other tilling damage” —1ord Watson n
Lord Elphinstone v. Monkland tron and Coal Company (11 Apyp.
Cas. 232

On fhe other hand:

d) Tt is no dostacke 1o fhe sum stipuiated being a genune pre-estimale
of damage fhat the consequences of the breach are such as 1o make
precise pre-estimation almost an impossiblity. On the countrary,
fhat is just the sitbation when is 1t probalbe that pre-estimated

darnages was fhe true bargpin between the parties. — Clydebank

case, Lord Halsburyl Webster v. Bosnaguet, Lord Mersey M
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f gt L Manning,  miile zldll 5 ] U pSall Cyud Ay 0,
("Mr. Eliash urged that this specific reference was tmade by their
Lordships because they had been maccurately informed of the
principles of the Otoman Law on the subject of damages. 1 do not
agree which this and do not propose to consider it in any way. liake it
hat their Lordships have held the distinction between a penaltyh and
ligpidated damages forms, and has formed since the date of the Order-
In-Councll, part of the law of Palestine. Thig being $0. 1 see no
difficulty in finding the principle into the general scheme of the \aw.
The common law of Bngland stricfly enforced penaliies — equity came
and  infervened o give relief against them. The Ottoman Law n
Article TIL of the Code of Civil Procedure 1aid down 2 strict rale that
when the parfies have agreed on a definite sum as damages for the
breach of any stipulation in a contract, then 1o more and 1o 1ess than
hat sum may be awarded. Just as equity came in England to give
teliel in a proper case, 50 has Article 46 of the Order-in-Council come
1o Palestine. A new article has been, asit were, introduced into the
local law as 1o damages — which, if it took statutory form, whould
appropriately be numbered as LA, taking its place between Articles
W and T2, The new article would modify article Til to the extent that
n every case where a specific sum had been agreed on 25 damages, i
would be open the fhe courts in Palestine the construe the agreement
m order 10 ascertain whether that specified sum was a penalty ot
Yigquidated damages, and if 1t should be found tobe a penalty, (o give
reliel againest it by assessing as precisely as possible the damage
caused by the breach.

“Neither advocate has made any proint as regards the proviso
W0 Article 46 — ithas notbeen suggested that there is anything in the
circumstances of Palestine or its inhabitants to prevent this particular

Aron Polonsky. Op, cit, p. 75. "'
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principle of equity from taking effect or o subject W0 any
qualification. Mr. Eliash, for the respondents, did say that it would be
uafair that we should have this principle of eqpity when there s no
remedy of specific performance n Palestine. 1 have already n a
previous decision of maine in another case indicated my opimion that
fhe English equiteble temedy of specific performance forms part of
fae law of Palestine, and fherefore Mr. Bliahs cannot except from me
much sympathy for this lime of argament.

One of the leading cases on the subject of penalty and
Niguidated  damages is Dunlop Preumatic Tyre Company 184N New
Garage and Motor Compeny 14, 1915 A, C. 179, Lord Dunedin
having said that fhe cuestion is one of construction tobe decided by
fhe court upon the terms and inherent chrcumstances of each particular
contract, jadged of as at the fime of the meaking of the confract, notas
at the Gime of the breach’ went on to formulate certain suggesied tests
which “mmay prove helpful of even conclusive”.

e sadt-

“ 1t will be held 1o be a penalty if the breach consists
only is not paying a sem of money, and the sum stipulated is a sum
greater than the sum which ought 1o have been pad L.

“There is a presumpiion (but no more) that it is penalty when a
single lump sum is made payable by way of compensation on the
occurience of one or mote of all of several events, some of which may
occasion  serious and others but ritling damage (Lord Watson in Lord

Eiphinstone v. Monkiand lron and Coal Co,, TIAL C.332° =

Lalaf i 5ag0mal 5 iy of (o culindl Uy ) ol el 8 )
it Chaglae (i sgbias Lo Canny ClS GBI £ puin g (s el (B Bl
Vyaly o i Y ) o pually dilasal) Jldiall o ldll el i e Asgaia
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Reported in Current Law Reports, volume 9 at page 169-170. v
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